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More than two hundred years ago, the founding fathers had the foresight to provide a potentially powerful constitutional tool to permit states to resolve conflicts and make certain agreements among themselves without requiring Congress to legislate for them. The Compact Clause permits states to make binding agreements to settle disputes or even work together on specific projects in the furtherance of public interest of the particular states. [FN1] But, because the Compact Clause limits the subjects of the compacts and in most cases requires Congressional approval, state have traditionally been restrained in utilizing the Compact Clause.

More recently, however, the Compact Clause--or at least the concept underlying the clause--has been utilized to provide tougher multi-state environmental regulations that the federal government has specifically declined to approve. To some, this is an empowering device that permits states to circumvent and even undermine the policies of the federal government; but many others challenge these agreements as constitutionally infirmed. This comment will explore the pioneering multi-state environmental agreements and analyze them in the context of the Compact Clause. It first describes interstate compacts, their history and the evolution of their effect on regional problems through case law. Next, it describes global warming and how interstate compacts could be applied to regulate pollution believed to cause global warming. Lastly, this comment address a particular multi-state agreement known as the Regional Greenhouse Gas Initiative (RGGI), and questions whether that agreement faces any constitutional problems, particularly with regards to the interstate compact clause.

…II. Applying Interstate Coordination to the Challenges of Pollution and Global Warming
One regional problem states may be able to address with interstate compacts is air pollution, particularly the emission of Carbon Dioxide (CO2). There is a growing scientific consensus that the increase in anthropogenic emissions of greenhouse gases is enhancing the natural greenhouse effect resulting in negative changes in the Earth's climate. [FN41] There is further evidence that these climate changes may pose a serious risk to human health, may accelerate a rise in sea-level, the frequency of heavy storms, drought, and an overall increase in global temperatures, a phenomena known as global warming. [FN42] There is also increasing confirmation that one of the most significant and likely causes of global warming is the increasing amount of carbon dioxide that is being released into the atmosphere from the burning of fossil fuels. [FN43]

The world has taken notice of this problem, and scientists and nations from around the world are acting to fight the effects of global warming and limit the production of pollutants that cause it. Towards this end, in 1997, the United Nations brokered a deal between the industrialized world nations to reduce their collective emissions [FN44] of greenhouse gases by average of five percent by 2012. [FN45] This global treaty, known as the Kyoto Protocol [FN46] went into effect in February 2005 *361 with the support of 156 signing nations, including Russia, Canada, and all 25 countries of the European Union. [FN47] One country [FN48] noticeably absent from the agreement was the United States, who by all accounts is the world's largest emitter of pollutants believed to expedite global warming. [FN49] 
…III. The Regional Greenhouse Gas Initiative Agreement 

…A group of seven Northeastern states [FN65] frustrated by inaction [FN66] from the federal government, have “declared their independence” from Washington [FN67] and have joined together in the first mandatory regional program in the United States to cut greenhouse gas emissions from power plants. [FN68] These states believe [FN69] that burning excessive amounts of fossil fuels is raising the “Earth's thermostat” and potentially causing consequences that will worsen until the United States and the world reverses its trend of relying primarily on fossil fuels as its main source of energy. [FN70]

RGGI [FN71] was launched in 2003, when New York Governor George Pataki contacted other Northeastern and Mid-Atlantic governors about starting an emissions trading and capping program. [FN72] Initially, nine states [FN73] showed interest in participating in such an agreement. *364 Additionally, five Canadian provinces and two other U.S. states [FN74] wanted to act as observers to the agreement. [FN75]

RGGI describes itself as a cooperative effort by Northeastern and Mid-Atlantic states to reduce carbon dioxide emissions” [FN76] from the electric power sector. [FN77] The emission plan calls for a carbon dioxide emissions freeze [FN78] from 2009 [FN79] to 2015 and a ten percent reduction of those emissions by 2019. [FN80] RGGI plans on achieving their goals by implementing a “flexible, market-based cap-and-trade program.” [FN81] Once RGGI is executed by the participating states in a formal agreement, it must then be implemented at the state level by each state. [FN82] Ultimately, RGGI would like to serve “as a model for a future [national] cap-and-trade program,” [FN83] and believes that the measures that they are taking now will “stimulate the development of new technologies” to lower emissions *365 and as a result will “help avoid more expensive measures” when a national program is introduced. [FN84]

…IV. Will RGGI Suffer Constitutional Pitfalls?
While RGGI is certainly best described as a multi-state agreement, [FN92] it is not on its face an interstate compact. The seven governors of the *366 RGGI states have not signed an enforceable contract. [FN93] Instead, they have adopted a memorandum of understanding (MOU) in which each state government [FN94] agrees to adopt regulations spelled out in the regional trading scheme. [FN95] Under the current agreement, one state could not sue another in federal court for breaching the agreement. [FN96]
…Not having enacted any legislation about the emissions of CO2, does not mean that the United States has failed to take a stance on the issue. Oftentimes, inaction is more signaling then actual action, and just like in Virginia v. Tennessee can be very telling of Congress' intent. By *369 refusing to act on CO2 emissions the federal government has laid out a federal climate change policy, [FN115] that shows it is opposed to regulating CO2 emissions. There are many plausible reasons why Congress and Bush administration may not want a national program similar to RGGI, and it is just as easy to argue that Republicans are being manipulated by energy lobbyists as it is to say that RGGI-like agreements are bad policy as they encourage other forms of energy that may cause other environmental harms that are arguably worse than an increase in CO2 emissions. Regardless, of whether states agree with the policy plan, they should be bound by federal policy.

Furthermore, by publicly [FN116] speaking out against federal policy, the RGGI states are undermining the official policy of the Congress and the President. The United States is losing international clout on the issue of global warming, by the mere fact that it can not control its own states. [FN117] If RGGI, was forced to seek Congressional approval under the interstate compact clause, then Congress could properly exercise its authority and either force the RGGI states to comply with the federal policy, or compromise with them to come to a new national understanding on global warming and the need to regulate carbon based emissions.

Secondly, of other Constitutional concern to RGGI is the issue of Congressional preemption. [FN118] Preemption is the legal principle stemming from the “Supremacy Clause” [FN119] of the Constitution that says that federal laws are the “supreme law of the land,” [FN120] and as a result will trump any conflicting state law. If Congress were ever to affirmatively legislate on the issue of CO2 emissions, then the RGGI agreement would be voided due to federal preemption. Conversely, the preemption doctrine may potentially help RGGI's goal of getting a national cap-and-trade system of CO2 emissions, or at the very least force Congress to actively legislate on the issue. If Congress finds the agreement unsatisfactory, and finds that it impedes the objective of the federal government then it has to preempt RGGI with legislation. The RGGI agreement could force Congress to legislate on the issue of CO2 emissions, but this is not necessarily a bad result for either RGGI or Congress. If Congress does *370 legislate on CO2 emissions, and decides to go against the RGGI agreement, at the very least then, RGGI states definitively know the parameters with which Congress will let them operate on their own. Congress benefits just as much from this outcome, as legislating against CO2 emissions would allow Congress to take back its authority to regulate air quality standards and matters of interstate commerce. If Congress votes the other way, and creates a national program to regulate CO2 emissions, then RGGI has succeeded in its goal of helping to create a national program.

By forcing Congress to act, the RGGI states are empowering the principal of states' rights by making themselves real players at the federal level and more generally reinvigorating the idea of federalism.

Thirdly, RGGI will involve aspects of an interstate commerce, [FN121] a field that is solely reserved for the federal government to regulate, and not the states. [FN122] Interstate commerce will be implicated in the RGGI plan because energy will be traded for and imported [FN123] into the RGGI states will be subject to the initiative's rules, the cost of which will likely be taxed. [FN124] Additionally, since RGGI focuses mostly on electric power plants, the cost of energy produced will go up, which is at the most basic level is a tax that the state collects not through monetary terms but rather in environmental terms. RGGI stakeholders respond to the accusations that they are usurping the federal government's ability to regulate interstate commerce by saying that it is a “regionally focused state-level matter that is of no concern to federal authorities.” [FN125] The Bush administration stated that they welcome state cooperation on energy issues, as long as state agreements do not cause Americans to lose jobs or shift emissions from one state or country to another. [FN126] Presumably, the Bush administration feels this way because any loss of jobs or emissions shifting would not only be detrimental to those states' economy but would also have an effect on interstate commerce, and need to be dealt with by Congress, under their power to regulate interstate commerce, and not by the states. [FN127] Power plants in the RGGI states have already *371 indicated that there is a strong chance that the RGGI agreement will result in a loss of manufacturing jobs to countries where the cost of producing electricity is lower. [FN128]

It is further argued that RGGI needs to be approved by Congress because it could potentially affect the plenary authority of the President [FN129] and Congress [FN130] over foreign affairs and foreign commerce. The emissions trading program is planned to extend far beyond the borders of the RGGI states, and will likely link up with the emissions trading scheme going on in the European Union. [FN131] In fact, some believe that RGGI coordinators are actively focused on trying to become part of trading schemes in Europe, Canada, and Australia. [FN132] However, RGGI members argue in response that any trans-Atlantic trades would solely be in commercial in nature, and not government-to-government, and as a result would not be taking over the powers of the president and Congress to regulate foreign trade. [FN133]

Lastly, there is also a possibility that allowing RGGI to proceed will make it more potentially difficult for a federal program to get started. If RGGI, is not successful and comes out with a negative outcome, it will be much harder to gain support for a national program, as anyone doubting a federal CO2 emissions program will use RGGI as an example of how a cap and trade system will fail in the United States. [FN134] The only way that RGGI will enable a federal program is if it is capable of perfectly modeling how a national program should work, which is unlikely since a regional program should not be set up as a scaled down version of a national program. [FN135] RGGI states have different concerns in establishing CO2 emission than would the federal government in creating a national program. But, RGGI proponents are not discouraged *372 by this criticism, and point out that a national policy may be unnecessary if a few more giant-population states would join the agreement. [FN136] If a few more large states were to join up with RGGI, then the majority of the CO2 emissions in the United States would be regulated under the RGGI MOU, and would essentially serve as a de facto national program, without having to go through the Congressional law making system.

V. Conclusion

RGGI does not satisfy every element of an interstate compact. It is not binding on any of the state signatories, a member state can withdraw at any point, it is even arguable that it does not involve an issue of federal law. Despite these individual details, RGGI still simulates an interstate compact, particularly since the complete operation of the MOU requires the participation of all of the current states and potentially more. While the interstate compact clause has been ruled to only require Congressional approval when a compact takes a federal power and allocates it to a state government, a reallocation of federal powers can potentially occur even when there is no formal interstate compact. Congressional approval should be required anytime the powers of the federal government are questioned.

With regards to RGGI specifically, the express purpose of the program is to circumvent federal policy regarding greenhouse gases, and generally evade the authority of Congress. The net effect of the RGGI program is the same regardless of whether it is a formal or informal interstate compact, but what does matter is whether the agreement requires Congressional consent.

Despite the many Constitutional issues that the RGGI agreement raises, as the MOU is currently structured, it should not require Congressional approval. It is not an enforceable contract among the RGGI states, but rather a collaborative effort to cooperate on an issue of regional concern. Congress and the President may be frustrated by and disagree with RGGI, but until they act in a way to preempt the agreement RGGI will stand as a legitimate state effort in cooperation and not fall victim to its potential Constitutional violations.
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